Appendix A to Report No. 016-18

Strengthening Ontario’s Smoking and Vaping Laws, Summary of
Proposed Regulation Under Smoke-Free Ontario Act, 2017

The Smoke-Free Ontario Act, 2017 (SFOA, 2017) - Schedule 3 to Bill 174 --received Royal Assent on
December 12, 2017. The SFOA, 2017 will come into force on a day to be proclaimed by the Lieutenant
Governor. When it comes into force, the SFOA, 2017 will repeal the existing Smoke-Free Ontario Act
(SFOA) and Electronic Cigarettes Act, 2015 (ECA) and replace them with a single legislative framework.
The SFOA, 2017 will regulate the sale, supply, use, display, and promotion of tobacco and vapour
products (e.g. e-cigarettes, including heat-not-burn devices, and e-cigarette accessories), and the
smoking and vaping of medical cannabis. Additional substances could be made subject to the SFOA,
2017 by regulation in the future.

The following summary outlines the proposed regulation that would be made under the SFOA, 2017. The
proposed regulation responds to the changing landscape related to tobacco, vapour products and
medical cannabis. The ministry is soliciting feedback on the content of the proposed new regulation.

Comment may be submitted electronically to: smokefreeontario2017@ontario.ca.

Contact Information

Please provide your name, title and the full name and address of your organization (if you are
submitting comments on behalf of an organization).

Linda Stobo

Program Manager, Chronic Disease Prevention and Tobacco Control
Middlesex-London Health Unit

50 King Street, London, Ontario — N6A 5L7

Tel: (519) 663-5317 ext. 2388
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Places of Use
The proposed regulation when it comes into force will prohibit the smoking of tobacco, the use of e-cigarettes
(including e-cigarettes containing medical cannabis) and the smoking of medical cannabis in the following places:

Enclosed workplaces

Enclosed public places

Primary and secondary schools and their grounds

Indoor common areas in condominiums, apartment buildings and university / college residences
Child care centres

Places where home childcare is provided

Places where an Early Years program or service is provided

Reserved seating areas of outdoor sports or entertainment venues

The proposed regulation, if approved, would prohibit the smoking of tobacco, the use of e-cigarettes (including e-
cigarettes containing medical cannabis) and the smoking of medical cannabis in the following additional places:

Restaurant and bar patios (except for uncovered patios established by a veterans’ organization prior to
November 18, 2013, provided that the patio is not used to vape recreational cannabis)

Sheltered areas with a roof and more than two walls to which the public is invited or employees frequent
Children’s playgrounds and public areas within 20 metres of playgrounds

Sporting areas owned by the Province, a municipality or post-secondary campus (excluding golf courses),
adjacent spectator areas, and public areas within 20 metres of these places

Nine meters from any entrance or exit of a public hospital, private hospital, psychiatric facility, long-term care
home, and independent health facility

Outdoor grounds of public hospitals, private hospitals and psychiatric facilities

Outdoor grounds of certain Ontario government office buildings

Public areas within 20 metres from the perimeter of the grounds of a school or a youth and/or children’s
recreation centre during the designated hours that children and youth are allowed to use the facility

Nine metres from a restaurant or bar patio

Indoor common areas in university / college residences

Under the proposed changes to the Smoke-Free Ontario Act, smoking tobacco, the use of e-cigarettes and
the smoking or vaping of medicinal cannabis will be prohibited in any indoor common area of a university or
college residence. Since the Smoke-free Ontario Act came into effect May 2006, many university and college
residences have transitioned to 100% smoke-free (tobacco), ceasing the provision of designated smoking
(tobacco) rooms. To reduce youth and young adult exposure to tobacco, cannabis, and e-cigarette use and




to restrict exposure to drifting cannabis and tobacco smoke, the Smoke-Free Ontario Act (SFOA) 2017
should prohibit the use e-cigarettes, the smoking or vaping of medical cannabis and the smoking of
tobacco inside all university and college residences, including both common areas and individual
units; the practice of providing designated smoking rooms for cannabis or tobacco should be
prohibited by law. This restriction would also protect university or college employees that are required to
enter the residence to provide services or maintenance functions.

By prohibiting the designation of smoking rooms for smoking tobacco, the use of e-cigarettes, or the smoking
or vaping medicinal cannabis, Ontario has an opportunity to maintain the progress that has been made with
reducing physical and social exposure to tobacco smoke, by instituting a complete ban on all forms of smoke
or vapour in college and university residences.

Reserved Seating areas of outdoor sports or entertainment venues
e To ensure that children, youth and employees are protected from second-hand smoke exposure, the ban on
smoking in “reserved seating areas of outdoor sports and entertainment venues” should be modified to
include all such seating or spectator areas, not just reserved seating areas. Applying a health equity lens,
protection from second-hand smoke should not be dependent upon the ability to purchase reserved seating.

Entrance ways of workplaces and public places
e Prohibit smoking, vaping and the smoking or vaping of medical cannabis within 9 metres of building

entrances, exits and air intakes of workplaces and public places (Ontario regulations only apply to 9m of
entrances to hospitals, long-term care facilities and psychiatric facilities). Ontario is well behind other
provinces on this measure of protection from second-hand smoke; 10 provinces/territories prescribe smoke-
free entrances by provincial legislation with distances from workplace and public place building entrances
ranging from 3 metres to 9 metres. Ontario should set a minimum level of protection from second-hand
smoke under the Smoke-free Ontario Act, 2017.

Prohibit the use of all tobacco products on elementary and secondary school grounds
e The prohibition of the use of all tobacco (including smokeless tobacco) on elementary and secondary school
grounds should be considered. This has been adopted by British Columbia, Saskatchewan, New Brunswick
and the Yukon Territories.

Prohibit the use of hookah/shisha water pipe smoking in or at places where tobacco smoking is banned
e A province-wide prohibition on the use of hookah/shisha water pipe smoking, whether or not the shisha

contains tobacco, in or at places where tobacco smoking is already banned should be considered. The City
of Toronto, the Region of Peel and many other smaller municipalities across Ontario have already
implemented bylaws to prohibit hookah/water pipe use in enclosed public places, workplaces and/or in
outdoor areas that are prescribed to be smoke-free (tobacco) under municipal bylaw or provincial law. This
opportunity was adopted by New Brunswick (effective July 1, 2015), Nova Scotia (effective May 31, 2015)
and Prince Edward Island (introduced June 9, 2015). Ontario has the opportunity to establish a level playing
field across Ontario by providing a minimum standard of protection to employees, children, youth and families
from exposure to second-hand smoke from a hookah/water pipe in public spaces and workplaces.

Exemptions of places of Use
The SFOA, 2017 sets out limited exemptions for the smoking of tobacco, and the smoking and vaping of medical
cannabis
in:
e Controlled rooms in residential care facilities (e.g., long-term care homes, certain retirement homes, publicly
funded supportive housing), designated psychiatric facilities and designated veterans’ facilities.
e Guest rooms in hotels, motels and inns that have been designated by the proprietor or employer to
accommodate tobacco smoking or medical cannabis smoking/vaping.
e Scientific research and testing facilities, if the smoking or vaping is for the purpose of conducting research or
testing concerning tobacco, vapour products or cannabis




The SFOA, 2017 will also have an exemption for the smoking and vaping of medical cannabis in residential hospices.

The SFOA, 2017 will have an exemption for the use of tobacco for traditional Indigenous cultural and spiritual
purposes.

The Act will also include an obligation on the operator of certain health care facilities to set aside an indoor area to
accommodate the use of tobacco for traditional Indigenous cultural or spiritual purposes, at the request of an
Indigenous resident. To assist with the implementation of the exemptions in the SFOA, 2017, the proposed regulation
would:

e Designate the following facilities as facilities that may construct and operate a controlled room for tobacco
smoking or medical cannabis smoking or vaping:

o Homes for special care licensed under the Homes for Special Care Act

o Psychiatric facilities formerly designated under the now repealed Mental Hospitals Act

o Specific veterans’ facilities: The Parkwood Hospital site of St. Joseph’s Health Care London, and the
Kilgour wing (K wing) and the George Hees wing (L wing) of the Sunnybrook and Women'’s College
Health Sciences Centre

e Prescribe private hospitals and independent health facilities as health care facilities that must accommodate
the indoor use of tobacco for traditional Indigenous spiritual and cultural purposes, at the request of an
Indigenous resident of the facility.

e Prescribe structural, ventilation, maintenance and signage requirements for facilities with controlled rooms.
Expand the exemptions for the smoking of tobacco and the smoking and vaping of medical cannabis in
designated guest rooms of hotels, motels and inns, and in controlled rooms of residential care facilities,
designated veterans’ facilities and designated psychiatric facilities, to include all e-cigarette use.

e Exempt the use of a vapour product by an actor in a stage production, if certain conditions are met (e.g., e-
cigarette cannot contain a controlled substance or cannabis, vapour must be unscented, and no
consideration can be provided for the depiction of the e-cigarette in the production).

e Allow retailers operating under the proposed display exemption (see Display and Promotion section below) to
activate an e-cigarette for the purposes of testing a vapour product or demonstrating to a customer how to
operate a vapour product, provided that no vapour is inhaled or exhaled from the product.

Guest rooms in hotels, motels and inns that have been designated by the proprietor or employer to
accommodate tobacco smoking or medical cannabis smoking/vaping:

* Since the Smoke-free Ontario Act came into effect May 2006, many hotels, motels and inns have
transitioned to 100% smoke-free (tobacco) due to increased public demand for smoke-free
accommodations and increased awareness regarding the health consequences from drifting second-hand
tobacco smoke. For those hotels, motels and inns that continue to provide designated smoking rooms,
employees that work in the hotel industry, namely those that work in housekeeping, maintenance and
room service, are required to enter the rooms where tobacco smoke is present, as a function of their job.
While the evidence regarding the harms of cannabis smoke is still evolving, current evidence indicates that
cannabis smoking is related to a greater incidence of cough, wheeze, aggravation of asthma, sore throat,
chest tightness, shortness of breath and hoarse voice®. Both cannabis and tobacco smoke share thirty-three
known cancer-causing chemicals, and contain carbon monoxide and heavy metals #2. Therefore, Ontario
has an opportunity through the Smoke-Free Ontario Act to provide protection from first and second-hand
tobacco and medical cannabis smoke by restricting the smoking of tobacco and the smoking and vaping
of medical cannabis in hotels, motels and inns.

® Since the Smoke-free Ontario Act came into effect May 2006, many university and college residences have
transitioned to 100% smoke-free, ceasing the provision of designated smoking (tobacco) rooms. To reduce
youth and young adult exposure to tobacco smoke and to restrict exposure to medical cannabis smoke,
Ontario’s Smoke-Free Ontario Act should prohibit smoking tobacco, the use of e-cigarettes, and the smoking
or vaping of medical cannabis inside all university and college residences. This restriction would also protect




employees that are required to enter the residence to provide service or maintenance functions.
University, college and residences should be 100% smoke-free, without the provision of smoking rooms.

By prohibiting the designation of smoking rooms, Ontario has an opportunity to maintain the progress that has
been made to reduce physical and social exposure to tobacco smoke, by instituting a complete ban on all forms
of smoke or vapour in motels, hotels, inns and college/university residences.

1 Canadian Centre on Substance Abuse, 2016. “Clearing the Smoke on Cannabis - Respiratory Effects of Cannabis Smoking”.
2 Smoking and Health Action Foundation, 2016. “Second-hand Marijuana Smoke: Health effects of exposure”.

Places of Sale
The SFOA, 2017, when it comes into force, will prohibit the sale of tobacco and vapour products in the following
places:
e public hospitals
long-term care homes
pharmacies
grocery stores that contain pharmacies
post-secondary education campuses
certain Ontario government office buildings
primary and secondary schools and their grounds
child care centres
places where home child care is provided
The proposed regulation would prescribe a private hospital and an independent health facility as additional places
where the sale of tobacco and vapour products would be prohibited.

® The regulations under the Smoke-Free Ontario Act, 2017 need to clearly specify that the prohibition on the
sale of tobacco products in grocery stores that contain a pharmacy applies to the front foyer or plaza
entrance, regardless of whether or not you can access the tobacco/smoke shop directly from the store.
Large grocery store chain outlets have historically operated both a pharmacy (inside the store) and a
tobacco/smoke shop (in the front foyer). Clear regulations under the Smoke-free Ontario Act, 2017 will be
required to ensure consistent application/enforcement of this section of the law.

Flavoured Tobacco

The SFOA, 2017 will prohibit the sale and distribution of flavoured tobacco products. “Flavoured tobacco products”
are defined to include a tobacco product that is represented as being flavoured, that contains a flavouring agent or
that is presented by its packaging, by advertisement or otherwise as being flavoured.

The proposed regulation would define “flavouring agent” to mean one or more artificial or natural ingredients
contained in any of the component parts of a tobacco product, as a constituent or an additive, that impart a
distinguishing aroma or flavour other than tobacco either before or during the consumption of the tobacco product,
including aromas or flavours of herbs and spices.

The proposed regulation would exempt the following tobacco products from the sales ban:
1. A flavoured cigar that,
i. Weighs more than 1.4 grams but less than 6 grams, excluding the weight of any mouthpiece or tip,
ii.Has a wrapper fitted in spiral form,
iii.Has no tipping paper, and
iv. Contains only a flavouring agent that imparts a flavour or aroma of wine,
port, whiskey or rum.
2. A flavoured cigar that,
i. Weighs 6 grams or more, excluding the weight of any mouthpiece or tip,




ii.Has a wrapper fitted in spiral form, and
iii.Has no tipping paper.
3. Flavoured pipe tobacco (which would not include flavoured shisha tobacco)

e [tis important to note that Quebec, Nova Scotia, Prince Edward Island and Newfoundland/Labrador have
banned the sale of flavoured rolling papers. With the impending implementation of Ontario’s regulations
relating to cannabis retail and distribution and Ontario’s Cannabis Act, a ban on the sale of flavoured rolling
papers could help to prevent youth and young adult initiation of both tobacco and cannabis.

® New Brunswick and Prince Edward Island have banned the sale of all flavoured cigars. Ontario could
consider strengthening the ban on flavoured tobacco products by establishing a sunset date to eliminate
flavoured tobacco exemptions that are included in the current regulations.

Flavoured Vapour Products

The SFOA, 2017 contains a prohibition on selling flavoured vapour products that have been prescribed by regulation.
However, at this time, the ministry is not proposing to prescribe any flavoured vapour products as prohibited for sale
at this time but may prescribe flavoured vapour products in the future.

e Until the federal government’s framework for the regulation of e-cigarette products and e-substances is
released, we have no comment on this section of the proposal.

Sale and supply to minors

The SFOA, 2017 will carry forward existing provisions in the SFOA and ECA that prohibit the sale or supply of
tobacco products and vapour products to a person who is less than 19 years old, and the sale or supply of these
products to a person who appears to be less than 25 years old without asking the person to provide identification
and being satisfied that the person is at least 19 years old.

The proposed regulation would prescribe the following forms of identification to verify a customer’s age:
e |dentification that includes a photograph of the person, states his or her date of birth, and reasonably appears
to have been issued by a government.
e Examples: an Ontario driver’s licence, a Canadian passport, a Canadian citizenship card with a photograph of
the person to whom the card is issued, a Canadian Armed Forces identification card, or a photo card issued
by the Liquor Control Board of Ontario.

The proposed regulation would also include a limited exemption that allows persons under 19 to obtain a vapour
product for medical cannabis purposes. The medical cannabis user could obtain the vapour product from a parent,
guardian or caregiver, or a person authorized to produce and distribute medical cannabis under applicable federal
law.

* We have no comment on this section at the present time.

Signs

The SFOA, 2017, when it comes into force, will carry forward existing provisions in the SFOA and ECA that prohibit
the sale of tobacco and vapour products at retail locations if prescribed signs are not posted. It would also continue
the existing penalty system in the SFOA for tobacco retail locations where tobacco sales offences are repeatedly
committed. These penalties are known as “automatic prohibitions” and they prohibit the retail premise from selling or
storing tobacco for a period of six to twelve months.

The proposed regulation would describe the following signs that must be posted by retailers of tobacco and vapour
products:




e Health warning sign about tobacco products

e Age restriction sign

e Identification sign
The requirements for these signs would be the same as currently prescribed in the SFOA and ECA regulations (e.g.,
signs must be posted in a place where each sign is clearly visible).

The proposed regulation would also specify the type of sign that must be posted by the owner or occupant of a retail
location subject to an automatic prohibition. The requirement for this sign would also be the same as currently
prescribed in the SFOA regulation.

Finally, the proposed regulation would prescribe the “no smoking” and “ no vaping” signs that every employer and
proprietor responsible for a smoke- or vape-free place would be required to post in accordance with the SFOA, 2017.

* We have no comment on this section at the present time.

Display and Promotion
The SFOA, 2017 will prohibit the display and promotion of tobacco products, branded tobacco product accessories,
and vapour products at places where they are sold or offered for sale.

The proposed regulation would include exemptions that allow certain businesses to display tobacco products,
branded tobacco product accessories, and/or vapour products, and promote such products, if certain conditions are
met. Below is a summary of the proposed exemptions.

e Tobacconists: tobacconists registered with the local board of health would be permitted to display and
promote specialty tobacco products, if at minimum 85% of the store’s revenues or inventory is dedicated to
specialty tobacco products. “Specialty tobacco products” would include tobacco products and tobacco
product accessories, but not cigarettes. Tobacconists would not be permitted to sell vapour products, except
for heat-not-burn devices that use tobacco. The remaining up to 15% of the store’s revenues or inventory
would be dedicated to other items associated or branded with the name of the tobacconist or a brand of
tobacco.

e Specialty vape stores: specialty vape stores registered with the local board of health would be permitted to
display and promote vapour products, if at minimum 85% of the store’s revenues or inventory is dedicated to
vapour products, as defined in the Act. Speciality vape stores would not be permitted to sell tobacco
products. The remaining up to 15% of the store’s revenues or inventory would be dedicated to other items
associated or branded with the name of the vape store or a brand of vapour product.

e Duty free tobacco retailers: duty free retailer [as defined in subsection 2 (1) of the Customs Act (Canada)]
would be permitted to display tobacco products and tobacco product accessories, consistent with the current
exemption in section 5 of Ontario Regulation 48/06 under the Smoke-Free Ontario Act.

e Manufacturers: manufacturers of tobacco products or vapour products would be permitted to display and
promote the products they manufacture. Tobacco manufacturers would need to hold a registration certificate
under section 7 of the Tobacco Tax Act (Ontario).

Additional Proposed Conditions for Exemptions
In order for any business described above to display and/or promote products under the exemption, the following
additional conditions would need to be met, subject to any qualification noted below:
e Entry into the place of business must be restricted to persons who are 19 years of age or older. (This
condition would not apply to duty free retailers).
e The products displayed inside the place of business and any promotional material cannot be visible from
outside the place at any time of day.
e The place of business must be located in a building.
e The place of business must not be a thoroughfare.

Signs and Informational Documents




The proposed regulation would permit any person who sells tobacco or vapour products to post informational signs
and make product informational documents (i.e., specifications) available for viewing, if the following conditions are
met:

e Signs: no more than three (3) signs, not exceeding 968 square centimetres, with white background and black
text or graphics that do not identify or reflect a brand of tobacco product or vapour product, or any element of
such a brand.

e Product informational document: only available for viewing inside the establishment by persons over 19;
cannot be removed from the establishment.

Tobacconist and Specialty Vape Shop Registration with the local Board of Health

The proposal is unclear on whether or not the registration as a tobacconist or specialty vape shop with the local
Board of Health is a separate process from the Ministry of Health and Long-Term Care designation as a
tobacconist or speciality vape shop. Historically, retailers that were seeking Tobacconist status would submit an
application to the Ministry of Health and Long-Term for designation, which would include the completion of an
application form and the provision of a statement from the retailer’s professional accountant, to ensure that the
applicant met the revenue source terms outlined under the Smoke-free Ontario Act. The assessment of revenue
qualifications for retailers wishing to operate as a tobacconist or a specialty vape shop under the proposed
regulations for Smoke-free Ontario Act, 2017 falls outside of the scope of public health practice at the local public
health unit level. The registration and designation as a Tobacconist or Specialty Vape Shop should occur at the
Ministry level to ensure that all retailers are being assessed and designated consistently across Ontario.

Packaging and Health Warnings

The SFOA, 2017, when it comes into force, will carry forward existing provisions in the SFOA that prohibit the sale of
tobacco products not packaged in accordance with the regulations. The proposed regulation would include the
following packaging requirements:

e Cigarettes and cigarillos must be in packages of at least 20.

e Packaging must comply with the Tobacco Act (Canada) and the regulations made under that Act and the
package must bear or contain the information required under that Act and those regulations and contains
health warnings.

If federal Bill S-5 is passed and the Tobacco Act (Canada) and its regulations are amended to regulate the packaging
and labelling of vapour products, then the proposed Ontario regulation would also reference those federal
requirements for vapour products.

e Until the federal government’s regulations for plain and standardized tobacco product packaging and the
packaging and labelling of vapour products are released, we have no comment on this section of the
proposal.

Procedure for Employees

The SFOA, 2017, when it comes into force, will carry forward existing provisions in the SFOA and ECA that prohibit
an employer from retaliating against an employee who has acted in accordance with or sought the enforcement of the
Act.

The proposed regulation would describe the process that an employee may follow when he or she complains of
retaliation. This process would mirror the process currently prescribed by regulation under the SFOA and ECA.

¢ We have no comments on this section at the present time.

Home Health-Care Workers




The SFOA, 2017, when it comes into force, will provide home health-care workers with a right to request that a
person not smoke tobacco, use an e-cigarette (including an e-cigarette containing medical cannabis) or smoke
medical cannabis, in his or her presence while he or she is providing health care services. If the person refuses, the
home health-care worker will be able to leave the home without providing further services, unless to do so without
would present an immediate serious danger to the health of any person.

The proposed regulation would establish the procedure that applies when a home health-care worker has exercised
this right and left the home. This procedure would mirror the procedure currently prescribed by regulation under the

SFOA.

¢ We have no comments on this section at the present time.

Evidentiary Presumptions for Medical Cannabis

The SFOA, 2017, once proclaimed into force, will prohibit the smoking and vaping of medical cannabis in certain
places, and impose obligations on employers and proprietors to ensure compliance with that prohibition in the places
they control that are smoke-free. Non-compliance with this prohibition or employer/proprietor obligations would be an
offence under the SFOA, 2017. To assist with the prosecution of such offences, the proposed regulation would
prescribe rules of evidence for proving in a prosecution that a substance is medical cannabis.

¢ We have no comments on this section at the present time; however, we look forward to the provision of
rules of evidence to support prosecution at the local level.






